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Section 1769 regulating the sale of goods of one's own manu- 
facture might also apply. The court cites an old California case 28 
taking a strict view, but "The word 'manufacturer' is given a 
wide meaning in the law of implied warranty. AH sellers who 
produce the article which they sell are classed in this category — 
thus a grower of plants or seeds, and one who has bred horses 
or cattle are included." 29 New York courts have included the 
maker of ice cream and the restaurant keeper. 30 Section 1769 
of the Civil Code is peculiar and hard to understand, however. 
After providing for an absolute liability for defects arising out 
of the process of manufacture, the legislature has added that 
there shall be liability also for the use of improper materials 
knowingly. This second provision may be so interpreted as 
practically to defeat the whole section, since most defects arise 
out of an improper use of materials, and to prove their use 
knowingly would be practically impossible. 

D. J. W. 

Torts: Trespass by Animals upon Unenclosed Lands in 
California. — It was the rule at common law that the owner 
of animals was bound at his peril to keep them within his own 
close, and if they escaped and trespassed upon the land of 
another, the owner was liable in damages. Two recent decisions 
in the District Court of Appeal call attention to the intricate 
state of the California law on this subject. It was held in 
Davis v. Blasingame 1 that the common law rule prevails in 
Fresno County, and in Montezuma Improvement Co. v. Sim- 
tnerly et al. 2 that the rule is not in force in Mendocino County. 
These cases are not opposed, the difference between them being 
due to the fact that there is no uniform law on the subject in 
California. To determine the law in any county, a special 
expedition through the uncharted wilderness of early local stat- 
utes is necessary. 

Originally, the common law rule prevailed nowhere in the 
state. On April 13, 1850, the legislature adopted the common 
law of England "so far as it is not repugnant to or inconsistent 
with the constitution of the United States, or the constitution 
or laws of the state of California" as the rule of decision in all 
courts. 8 But before that the legislature had passed an "Act con- 
cerning Lawful Fences, and Animals trespassing on Premises 

consistent view, for why can it not mean a sale to an individual for im- 
mediate consumption rather than to a dealer for resale? See Nelson v. 
Armour Packing Co., supra, n. 5. 

™Corrio v. Lynch (1884) 65 Cal. 273, 3 Pac. 889. 

2»Williston, Sales, § 240. 

30 Race v. Krum, supra, n. IS ; Harrington v. Hotel Astor, supra, n. 14. 

i (Mar. 27, 1919) 28 Cal. App. Dec. 730. 
2 (Feb. 25, 1919) 28 Cal. App. Dec. 418. 
s Cal. Stats. 1850, p. 219, Cal. Comp. Laws 1850-53, p. 186. 
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lawfully enclosed" 4 and an "Act concerning Marks and Brands." 5 
These, together with an "Act to regulate Rodeos" 8 and an "Act 
concerning Judges of the Plains" 7 were early held to have abro- 
gated the common law rule in California. 8 This state of uni- 
formity was short-lived. In 1856 the legislature passed an 
"Act concerning Hogs found Running at Large in the Counties 
of Marin, Sacramento, San Francisco, Alameda, Stanislaus, Yuba 
and Santa Clara" 9 which restored the common law rule as to 
these animals and these counties. It provided a means whereby 
hogs trespassing upon enclosed or unenclosed land might be 
taken up and sold to pay the damages. This act was amended 
many times in respect to the counties affected thereby 10 
and in its final form it extended to the counties enumerated in 
the footnote. 11 In 1857 the legislature passed a similar act applic- 
able to certain other counties and restricted to certain months 
in the year. 12 This was also amended freely 13 and finally 
extended to the counties set forth in the footnote. 14 It has 
been stated that these two acts were repealed by the general 
repeal of prior estray acts in the Estray Act of 1897. 15 But these 
are in no sense estray acts, for, despite their titles, they relate 
solely to acts of trespass, and it is very doubtful if the act of 
1897 had this effect. 

"Cal. Stats. 1850, p. 131, Cal. Comp. Laws 1850-53, p. 793; supple- 
mented by an act approved Mar. 31, 1855. Cal. Stats. 1855, p. 70. 

5 Cal. Stats. 1850, p. 214 ; repealed and reenacted by Cal. Stats. 
1851, p. 411; Cal. Comp. Laws 1850-53, p. 236. 

•Cal. Stats. 1851, p. 445, Cal. Comp. Laws 1850-53, p. 337; repealed as 
to Tulare Co. by Cal. Stats. 1855, p. 163. 

7 Cal. Stats. 1851, p. 515, Cal. Comp. Laws 1850-53, p. 866. 

s Waters v. Moss, (1859) 12 Cal. 535, 73 Am. Dec. 561; Comerford 
v. Dupuy, (1861) 17 Cal. 308. 

» Cal. Stats. 1856, p. 229. 

"Cal. Stats. 1857, p. 54; Cal. Stats. 1858, p. 17; Cal. Stats. 1861, p. 465; 
Cal. Stats. 1862, p. 39 ; Cal. Stats. 1863, p. 57 ; Cal. Stats.1863-4, p. 290 ; Cal. Stats. 
1865-6, p. 537; Cal. Stats. 1867-8, p. 305. A mystifying statute was 
enacted in 1864 (Cal. Stats. 1863-4, p. 227) purporting to extend the 
scope of an act of April 21, 1863. There is no such act, and the 
obvious intent was to refer to the act of April 21, 1856 (supra, n. 9). 
But the counties to which it was thereby extended, together with some 
others, had all been brought within the scope of the act previously. It 
is doubtful if this act, which seems to be a piece of legislative inad- 
vertence, has the effect of repealing previous amendments. If it has, it 
removes the force of the statute from San Luis Obispo, Los Angeles, 
Butte, Humboldt and Merced Counties and part of Klamath County. 

11 Calaveras, Monterey, Placer, Plumas, Lassen, San Joaquin, Yolo, 
San Mateo, Santa Cruz, Santa Barbara, San Bernardino, Tuolumne, 
Marin, San Francisco, Sacramento, Alameda, Stanislaus, Yuba, Santa 
Clara, Sutter (during the summer months) and parts of Klamath and 
Sierra. 

12 Cal. Stats. 1857, p. 106. 

13 Cal. Stats. 1858, p. 79; Cal. Stats. 1862, p. 85; Cal. Stats. 1863-4, p. 
448; Cal. Stats. 1873-4, p. 518. 

14 Tehama, Colusa, Butte, Napa, El Dorado, Solano and parts of 
Modoc. 

™ Cal. Stats. 1897, p. 198. See Deering, General Laws, p. 564. 
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In 1864 the legislature passed an "Act for the better Pro- 
tection of the Agricultural Interests in certain Counties" 16 which, 
after various amendments, 17 extended to the counties of Solano, 
Marin and Sacramento and part of Mono County. This allowed 
the owner or tenant of unenclosed premises to take up "any 
horse, mare, mule, jack, jenny or horned cattle" found tres- 
passing and doing damage thereon, and give him a lien on the 
animals for the payment of the damages thus incurred. It thus 
restored the common law rule as to the animals enumerated. In 
1872 a similar act was passed 18 which, after being amended, 19 
applied to the counties in the footnote. 20 In the same year a 
former act 21 relative to Santa Clara County was so amended 22 
as to restore the common law rule to that county.. 28 At the 
same session, entry by animals on unenclosed land in Santa 
Barbara and San Luis Obispo Counties was declared a trespass, 
but the damages were limited to ten cents a head where the 
trespass was without the act or connivance of the owner of the 
animals. 24 This act was extended to parts of Butte 25 and Cal- 
averas 28 Counties. In 1874 a statute restoring the common law 
rule was adopted for Yolo County, 27 and in 1876 a similar one 
was adopted for San Diego County. 28 Somewhat similar acts 
were passed for Colusa, 29 Tehama, 30 El Dorado, 31 and San 
Bernardino 32 Counties, which were later superseded by the act 



i«Cal. Stats. 1863-4; p. 170. 

"Cal. Stats. 1863-4, p. 532; Cal. Stats. 1865-6, p. 443; Cal. Stats. 1865- 
6, p. 311; Cal. Stats. 1865-6, p. 440; Cal. Stats. 1867-8, p. 456; Cal. Stats. 
1871-2, p. 412; Cal. Stats. 1873-4, p. 391; Cal. Stats. 1873-4, p. 845; Cal. 
Stats. 1875-6, p. 5. 

18 Cal. Stats. 1871-2, p. 99. 

19 Cal! Stats'. 1871-2, p. 241; Cal. Stats. 1871-2, p. 510; Cal. Stats. 1871- 
2, p. 565; Cal. Stats. 1873-4, p. 190. 

20 San Francisco, San Mateo, Alameda, Yolo, Contra Costa, Marin, 
Napa, Merced, San Joaquin, Solano, Los Angeles and San Diego. Cer- 
tain counties were allowed the right to adopt the act by vote, and the 
same right was extended to the townships of San Bernardino County. 
Marin and Solano were already covered by the act of 1864 (as reenacted 
by Cal. Stats. 1865-6, p. 440), and as to them the former act was doubt- 
less repealed. 

21 Cal. Stats. 1863, p. 581. 

22 Cal. Stats. 1871-2, p. 580. 

23 Hahn v. Garratt, (1886) 69 Cal. 146, 16 Pac. 329. 
24 Cal. Stats. 1871-2, p. 749. Provisions of this act as to these coun- 
ties were superseded by the act of 1873-4, infra, n. 33. 
2 » Cal. Stats. 1873-4, p. 310; Cal. Stats. 1875-6, p. 314. 
2 «Cal. Stats. 1873-4, p. 579; Cal. Stats. 1875-6, p. 901. 

27 Cal. Stats. 1873-4, p. 343. This supersedes the act of 1872 (supra, 
n. 18) as to Yolo County. 

28 Cal. Stats. 1875-6, p. 459. Superseding the act of 1872 (supra, n. 
18) as to San Diego County. 

29 Cal. "Stats. 1871-2, p. 685 ; Cal. Stats. 1873-4, p. 760. 

30 Cal. Stats. 1873-4, p. 853; Cal. Stats. 1875-6, p. 643. 

31 Cal. Stats. 1875-6, p. 356. 

32 Cal. Stats. 1875-6, p. 307. 
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of 1878. By an act of 1874 33 provision similar to that made 
by the act of 1864 s * was made for Fresno, Tulare, Kern, Ventura, 
Santa Barbara, San Luis Obispo and Monterey Counties. It 
was extended at the same session to Inyo, 85 Napa, 36 and San 
Benito 37 Counties. In 1878 an act was passed providing: "It 
is unlawful for any animal .... to enter upon any land owned 
by or lawfully in the possession of any person other than the 
owner of such animal" in the counties of Colusa, Humboldt, 
Merced, Solano, Santa Barbara, San Joaquin, San Luis Obispo 
and Sacramento, and parts of Tehama, San Bernardino and El 
Dorado Counties. 38 It was extended by amendment to Alpine 
and Los Angeles 39 and to Sutter. 40 After this orgy of legislation, 
no further acts were passed until 1907. Then a general law, 
the first since 1850, went into effect, making it unlawful "for 
any person .... owning .... any animal, to suffer or permit 
such animal to break into or enter upon any land owned by ... . 
any person .... in all cases where such land is planted to 
growing crops, vines, fruit trees or vegetables, and is at the 
time entirely enclosed by a substantial fence or other enclosure." 41 
How much of this legislation is in force today? It was 
held in Hanley v. Sixteen Horses, etc. 42 that the act of 1878 
repealed by implication the act of 1874. This case arose in 
Santa Barbara County, one of the two counties covered by both 
acts, and as to that county the provisions of the former act 
were doubtless repealed. But how about the counties covered 
by the first act and not by the second? To hold that the first 
act was repealed in its entirety would greatly simplify matters, 
for the principle would apply as well to every other act on the 
subject back to 1864. But it seems impossible, considering the 
great amount of local legislation then on the statute books, 
to imply from the enactment of one special law an intention 
to repeal others except in so far as they referred to the same 
localities. While the language of the Hanley case is general, 
it is probably to be carried no further than was necessary for 
the actual decision. If otherwise, the case of Davis v. Blas- 
ingame 43 is wrong, for it depends upon the law of 1874. 44 Tak- 
ing this view of the Hanley case, we find, at the close of the 

33 Cal. Stats. 1873-4, p. 50. Triscony v. Brandenstein, (1885) 66 Cal. 
514, 6 Pac. 384. 

34 Supra, n. 16. 

^ Cal. Stats. 1873-4, p. 824. 

3« Cal. Stats. 1873-4, p. 705. 

" Cal. Stats. 1873-4, p. 475. 

s« Cal. Stats. 1877-8, p. 176. 

* 9 Cal. Stats. 1877-8, p. 878. 

40 Cal. Stats. 1907, p. 300. 

« Cal. Stats. 1907, p. 999. 

« (1893) 97 Cal. 182, 32 Pac. 10. 

43 Supra, n. 1. 

** Supra, n. 33. 
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legislation of 1878, the common law rule concerning animal 
trespass in force in thirty-three counties.* 6 The early laws relat- 
ing to trespass by hogs are quite generally superseded by the 
more general laws, but remain unrepealed in some localities.** 

This being the state of the law up to 1907, what was the 
effect of the general law of that year?* 7 It was strenuously 
argued that its effect was to repeal the act of 1878 and all sim- 
ilar acts, and so take away the right of recovery for trespass 
upon unfenced lands throughout the state. But it was held in 
Blevins v. Mullally* 8 that the law was not repugnant to the 
prior local laws and did not operate to repeal them. So inter- 
preted, the law of 1907 loses most of its effect, as in the only 
localities to which it applies the old Fence Law of 1850 was 
still in force. 

A. R. R. 

Workmen's Compensation Act: Power of Equity to En- 
join Execution on Award. — In Gamble v. Superior Court 1 it 
was held that the superior court had jurisdiction to enjoin execu- 
tion of an award of the Industrial Accident Commission against 
a corporation, secured by the wife of one of its employees. 
Plaintiff based hjs right to relief on a contract by which the 
wife had sold him stock in the corporation and had agreed as 
part of the bargain not to apply for an award on account of her 
husband's death. 

It may be conceded that the legislature did not intend by 
§ 67 (d) of the Workmen's Compensation Act 2 to deprive an 
innocent third party of all protection from an unjust levy on 
his property nor deny him a remedy in an appropriate case. 
But that is quite different from enjoining execution on the award 
altogether. To grant the injunction in the principal case would 

45 In Colusa, Humboldt, Merced, Solano, Santa Barbara, San Joaquin, 
San Luis Obispo, Sacramento, Alpine, Los Angeles, Sutter and parts of 
Tehama, San Bernardino, and El Dorado the law includes all animals. 
In Fresno, Tulare, Kern, Ventura, Monterey, Inyo, Napa, San Benito, 
Yolo, San Diego, Santa Clara, San Francisco, San Mateo, Alameda, 
Contra Costa, Marin, and parts of Butte and Calaveras it includes any 
horse, mare, mule, jack, jenny, sheep, goat, hog, or any horned cattle. 
In the two counties last named there is only a limited liability. In part 
of Modoc County, which is the only territory remaining subject to the 
act of 1864, the law covers only horses, mules, burros and cattle. 

46 Territory covered by the act of 1856 (supra, notes 9 and 10) and 
not by the later acts, includes Placer, Plumas, Lassen, Santa Cruz, Tuol- 
umne, Stanislaus, Yuba, and parts of Calaveras, San Bernardino, Klamath 
and Sierra. Territory covered by the act of 1867 (supra, notes 12 and 
13) and not by the later acts, includes parts of Modoc, Tehama, Butte and 
El Dorado. 

4T Supra, n. 41. 

48 (1913) 22 Cal. App. 519, 135 Pac. 307. Accord, Hicks v. Butter- 
worth (1916) 30 Cal. App. 562, 159 Pac. 224. 

i (Feb. 10, 1919) 28 Cal. App. Dec. 291, 179 Pac. 717. 
2 Cal. Stats. 1917, chap. 586, § 67 (d), p. 876. 



